STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
MARJORI E R RGCSS,
Petitioner,
VS. Case No. 00-3867

DELAND HOUSI NG AUTHORI TY,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, a formal hearing was conducted in this
proceedi ng on August 21, 2003, in Deland, Florida, before
St ephen F. Dean, Admi nistrative Law Judge, Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Marjorie R Ross, pro se
416 West New Hanpshire
Del and, Florida 32720

For Respondent: Wayne L. Hel sby, Esquire
ALLEN, NORTON & BLUE, P. A
1477 West Fairbanks Avenue, Suite 100
Wnter Park, Florida 32789

STATEMENT OF THE | SSUE

Whet her Petitioner was discrimnated agai nst based upon

race?



PRELI M NARY STATEMENT

Petitioner filed a charge of discrimnation because of race
with the Florida Conm ssion on Human Rel ations (FCHR) on
February 6, 1997. When the FCHR did not resolve her claim
Petitioner requested a hearing before Division of Admnistrative
Hearings (DOAH), and the FCHR forwarded to the case to DOAH on
Septenber 19, 2000. After various requests for extensions of
time the case was initially set for hearing on March 28, 2001.
On March 26, 2001, Petitioner requested a continuance. After a
status report, the case was placed in abeyance on June 1, 2001.
Thereafter Respondent noved to dism ss, and the notion was
denied. On March 14, 2003, an order was issued to show cause,
and a Petition to set the case for hearing was received. The
formal hearing was noticed for May 28, 2003. However, a notion
to continue was filed on May 22, 2003, which was granted. The
matter was reset for August 21, 2003.

At hearing Petitioner testified on her own behal f.
Respondent introduced the testinony of Linda McDonnell.
Respondent tendered a fol der containing 42 pages of docunents,
whi ch was received. Respondent introduced Exhi bits nunbered 1,
2, 3, 3A, 4, 5, 6, 6A 6B, 6C, 6D, 7, 11, and 12. In addition,
Respondent received permssion to file as a late-filed exhibit,
a job description of the position of Public Housi ng Manager,

which was filed on August 27, 2003.



Respondent filed a Proposed Reconmended Order which was
read and considered. AlIl citations are to Florida Statutes
(2002), unl ess ot herw se indicated.

FI NDI NGS OF FACT

1. Respondent, Del and Housing Authority (the Authority),
provi des subsidi zed housing to | owincone famlies in Del and,

Fl orida. Linda McDonnell has been the Executive Director of the
Aut hority since approxi mately 1990.

2. Petitioner, Marjorie R Ross, a black femal e, was
enpl oyed by the Authority as a Project Managenent Ai de,
begi nning on or about June 14, 1993.

3. At the time of Petitioner's hire, Geg Norton, the
Publ i ¢ Housi ng Manager, was her inmedi ate supervisor.

4. Petitioner's job duties included, anbng others,
mai ntai ning residents' records and files, conputing and
inputting utility charges, preparing and issuing nonthly rent
statenments to residents, and preparing 14-day notices (late rent
notices).

5. Petitioner's performance eval uation, for the period
August 21 to Decenber 21, 1993, rated her overall performance as
"needs inprovenment." In coments attached to the evaluation, it
was noted that Petitioner "tried to do too many things at once,”
causi ng decreases in her productivity. The comments al so stated

Petitioner "needs to make an effort to straighten her office



each day" and that her "greatest shortfall as an enployee is the
manner in which she relates to the other enployees.™

6. Fromthe date of this evaluation, tension existed
bet ween Petitioner and McDonnell. For exanple, MDonnel
cautioned Petitioner about speaking to persons outside the
organi zati on w t hout perm ssion.

7. On Septenber 26, 1994, MDonnell approached Petitioner
to introduce a visiting HUD representative to Petitioner.
Petitioner did not speak with the representative, despite
McDonnel | ' s repeated requests, because of MDonnell's previous
instructions not to speak without perm ssion. Petitioner
received a witten reprimand for her conduct.

8. On July 25, 1995, MDonnell gave Petitioner a neno that
docunented Petitioner's habit of promsing to create certain
projects and failing to conplete them

9. At the end of July 1995, Norton resigned fromthe
Authority. On July 31, 1995, MDonnell conducted a staff
neeting relating to Norton's resignation. During the neeting,
McDonnel | instructed Petitioner to only wite receipts for rent
checks, but to refrain fromentering the receipts into the
conputer. Despite this instruction, Petitioner subsequently
renmoved rent receipts from MDonnell's secretary's desk and
entered theminto the conputer. As a result, Petitioner

received a reprimand and was given a day off w thout pay.



10. Petitioner received another witten reprinmand on
Sept enber 27, 1995, for failing to follow established Authority
policy regarding reporting absences. Authority policy required
enpl oyees to conplete an absentee report upon returning to work
from an unschedul ed absence. Petitioner failed to conplete an
absentee report upon returning froman unschedul ed absence on
Sept enber 25, 1995, and was not given pay for the absence.

11. Petitioner applied for the position vacated by Norton
as Public Housing Manager. The Authority hired Connie
Grobstein, a white female, in Septenber 1995.

12. The stated reason for hiring G obstein was her
experience in grant witing; MDonnell stated that witing
grants was an inportant part of the job. G obstein had little
i f any experience with public housing.

13. Gobstein becane Petitioner's direct supervisor and
Petitioner was asked to teach her the day-to-day operations of
the office.

14. During Septenber 1995, Gobstein wote several menos
to McDonnell regarding Petitioner's work performance and
attitude.

15. On Decenber 21, 1995, Petitioner received a witten
reprimand from G- obstein for, anong other infractions, failing

totinmely issue 14-day notices. The reprimnd stated, "any



addi tional violations of Authority procedures will lead to
further disciplinary actions up to and including term nation."

16. On February 6, 1996, G obstein and Petitioner had a
confrontation in front of a tenant regarding the start date of a
| ease. Even though her office was several doors away, MDonnel
coul d hear Grobstein and Petitioner arguing about the | ease. As
a result of the incident, MDonnell terninated G obstein.V

17. Petitioner was suspended for one day as a result of
the argunent with G obstein. Wile Petitioner was absent,
McDonnel | di scovered that several resident files, which
Petitioner was responsible for maintaining, were m ssing
necessary docunentati on.

18. MDonnell contacted the Authority's attorney, who
advi sed McDonnell that she had no choice but to term nate
Petitioner's enpl oynent.

19. On February 12, 1996, Petitioner's enpl oynent was
term nated. The stated reasons for her term nation were:
consi stent problenms with her work perfornmance; the incident with
G obstein on February 6, 1996; refusing to follow instructions;
giving out rent credits/reductions wthout approval; attenpting
to underm ne McDonnell and the Authority; denonstrating a poor
attitude and an unwi | lingness to cooperate with others; and

failing to conplete her work in a tinely manner.



20. Respondent maintains a disciplinary policy for
Aut hority enpl oyees. Pursuant to this policy, enployees nmay be
di scharged for, anong ot her reasons, insolence or
i nsubordination; failure to obey legitimate orders froma
supervi sor; mstreatnent (verbal, psychol ogical or physical) of
a client or fellow enpl oyee; and neglect or willful disregard of
the responsibilities, duties and work rules of a position.

CONCLUSI ONS OF LAW

21. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this cause,
pursuant to Section 120.57(1).

22. Under the provisions of Section 760.10, it is an
unl awf ul enpl oynent practice to discrimnate against any
i ndi vidual with respect to conpensation, terns, conditions, or
privil eges of enploynent because of such individual's race.

23. In construing provisions of Section 760.10, | egal
principles and precedents relating to federal discrimnation |aw
under Title VIl of the Civil R ghts Act of 1964, as anended, 42
U S.C. Section 2000e, et seq., have been incorporated and

adopted. See Brand v. Florida Power Corp., 633 So. 2d 504, 509

(Fla. 1st DCA 1994); Florida Departnent of Community Affairs v.

Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991); Cooper v. Lakel and

Regi onal Medi cal Center, 16 FALR 567, 574 (FCHR 1993).




In discrimnation cases, Petitioner has the ultinmate burden to
prove discrimnation. |Initially a Petitioner nust establish a

prim facie case of discrimnation through one of three

general ly accepted nethods: by direct evidence of discrimnatory
intent by neeting the four-pronged McDonnel |l - Dougl as test or by
statistical proof. Direct evidence is evidence that, if

beli eved, would prove the existence of discrimnation wthout

i nference or presunption. Carter v. Gty of Mam , 870 F.2d

578, 581-82 (11th Gr. 1989). 1In the face of direct evidence,
an enpl oyer nust prove that the sane enpl oynent deci sion woul d
have been made absent any discrimnatory intent.

24. Absent direct evidence of discrimnation, Petitioner
nmust show that she is a nenber of a protected group, is
gqualified for the position, and was subject to an adverse
enpl oynent action; that the position was filled by a person of
anot her race or that she was treated | ess favorably than
simlarly-situated persons outside the protected class; and that
there is a causal connection between Petitioner's race and the

adverse enpl oynent action. MDonnell Douglas Corporation v.

Green, 411 U. S. 792 (1973) and Texas Departnent of Comunity

Affairs v. Burdine, 450 U S. 248 (1981), and again in the case

of St. Mary's Honor Center v. Hicks, 509 U S 502, 113 S. Ct.

2742 (1993). The FCHR has adopted this evidentiary nodel.

Kilpatrick v. Howard Johnson Co., & FALR 5468, 5475 (FCHR 1985).




25. Petitioner showed she was not pronoted to Norton's
job. Petitioner is the nmenber of a protected group, and the
person hired to file Norton's job was white. Petitioner was
asked to show the new hire how to handl e the daily operations of

the office. Petitioner established a prina facie case of

di scrim nation.

26. Respondent nust articulate sone legitimte,
nondi scrim natory reason for the chall enged enpl oynent deci sion.
Respondent is required only to "produce adm ssi bl e evidence
which would allow the trier of fact rationally to concl ude that

t he enpl oynent deci sion had not been notivated by discrimnatory

aninmus." Texas Departnment of Community Affairs v. Burdi ne, at
257.

27. In this case, Respondent's stated reason for hiring
the white fenale was her skill in witing grant proposals. It

was al so stated that a coll ege degree was a criterion for the
position, and Respondent filed the job description as a |ate-
filed exhibit. This description recites that a bachelor's
degree is required or, in lieu thereof, five years of
experience. Petitioner did not have the degree or the
experi ence.

28. Once the enployer articulates a legitinmate reason for

the action taken, the burden shifts back to Petitioner to



provi de the reason offered by Respondent is not the true reason
for the adverse enpl oynent action, but is nmerely a pretext.

29. Respondent showed that G obstein was hired because of
her experience in witing grants, an inportant part of the job,
and that Petitioner did not neet the m ninmumqualifications.
Petitioner did not refute this evidence. Therefore, Petitioner

did not establish a prina facie case that she was denied a

pronoti on because of race.

30. Petitioner also showed that she was term nated.
Respondent was obligated to articulate a non-discrimnatory
reason for her termnation. Respondent has offered | egitimte,
nondi scrim natory reasons for Petitioner's termnation. The
burden to articulate a |l egitimte nondi scrimnatory reason for
the action is one of production, not of persuasion. Reeves V.

Sanderson Pl unbi ng Products, Inc., 120 S. C. 2097, 2105 (2000);

St Mary's Honor Center v. Hicks, at 5009.

31. Respondent showed that Petitioner was disruptive and
uncooperative after Grobstein was hired. This resulted in
Grobstein's firing, and shortly thereafter Petitioner's firing.
Petitioner failed to cone forward with credi bl e evidence that
there was a causal connection between her race and her
termnation. Petitioner has failed to identify any non-mnority
enpl oyees who were treated differently than she was treated

under simlar circunstances. To the contrary, the facts show
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that the authority term nated G obstein after the February 6,
1996, i ncident.

32. In summary, Respondent offered adm ssi bl e evidence
that it term nated Petitioner's enploynent because she
repeatedly ignored the instructions of her supervisors, failed
to performthe duties of her job, was insubordinate to
supervi sors and violated the Authority's policies.

33. Petitioner failed to introduce any evidence that
renotely suggests Respondent's legitimte, nondiscrimnatory
basis for her term nation was a pretext for discrimnation.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED:

That the Florida Conm ssion on Human Rel ations enter a
final order dism ssing Petitioner's Petition for Relief.

DONE AND ENTERED this 17th day of October, 2003, in

Tal | ahassee, Leon County, Florida.
N
‘>

STEPHEN F. DEAN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwmv. doah. state. fl.us
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Filed with the Cerk of the
Di vision of Admi nistrative Hearings
this 17th day of Cctober, 2003.

ENDNOTE
" There had been a previous incident involving a dispute
bet ween Petitioner and G obstein after which McDonnell advi sed
G obstein that a reoccurrence would result in Petitioner's
term nation.

COPI ES FURNI SHED,

Marjorie R Ross
416 West New Hanpshire
Del and, Florida 32720

Wayne L. Hel sby, Esquire

ALLEN, NORTON & BLUE, P. A

1477 West Fai rbanks Avenue, Suite 100
Wnter Park, Florida 32789

Ceci| Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within

15 days fromthe date of this recommended order. Any exceptions to
this recommended order should be filed with the agency that wll
issue the final order in this case.
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